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TERRORISM (EXTRAORDINARY POWERS) BILL 2005 
Third Reading 

HON JON FORD (Mining and Pastoral - Minister for Fisheries) [10.10 am]:  I move -  

That the bill be now read a third time. 

HON PETER COLLIER (North Metropolitan) [10.10 am]:  I will make a few comments about this bill and 
refer to some of the issues that were raised during the second reading debate and committee stage.  On behalf of 
the opposition, I will clarify some of the points made by the government and the Greens (WA).   
I do not think there is a member in this chamber who essentially wants this bill.  Unfortunately, there has reached 
a point in contemporary society at which members of the opposition and government deem that this bill is 
necessary.  As I said in my contribution to the second reading debate, unfortunately terrorism is very much a part 
of our lives.  If anyone is in doubt about that, he should ask the families of the 25 people who were killed in Bali 
in October; the 200 people who were killed in Bali in 2002; the 50 or more people who were killed in London 
earlier this year; the hundreds of people who were killed in Madrid; or the thousands of people who were killed 
in New York in 2001.  That is why the opposition deems it necessary to support this bill.   
In the second reading debate the Greens conveyed the notion that this bill did, in some way, impinge upon 
human rights and civil liberties.  The opposition felt that there was a degree of accuracy in the Greens’ assertions 
about a couple of clauses, and that is why it supported the amendments to those clauses.  However, the 
opposition is of the opinion that arbitrary power does not exist within this bill.  Significant checks and balances 
are provided within this bill, particularly because of the amendments instigated by the opposition to ensure that 
that arbitrary power does not exist.   
Members must be mindful of the fact, which I mentioned in the second reading debate, that Australia is a liberal 
democracy and that presupposes that there are significant checks and balances within our system of government 
to ensure that that arbitrary power does not exist.  I remind the house of a few of those checks and balances, and 
I also remind the house that this piece of legislation is not taking us down the path of Nazism or apartheid South 
Africa, which was alluded to by Hon Paul Llewellyn.  Members should not forget that we have a written 
Constitution, and I have referred to that in numerous speeches I have made in this house.  It is very difficult to 
change the Constitution.   
Hon Giz Watson interjected. 

Hon PETER COLLIER:  We do not necessarily have a bill of rights and there is a question mark there.  I 
understand the member’s point.  Some people may suggest that that is a flaw in the Constitution, but we have 
other rights that suggest human rights and civil liberties are protected.  I will give a few examples from the 
federal Constitution: section 41 provides for the fundamental right to vote; section 51 provides for the rights of 
individuals to be compensated on just terms for the acquisition of property - ideally, that provision will soon be 
in our state Constitution; section 80 provides for the right to trial by jury under federal law; section 116 provides 
for the freedom of religion by preventing the federal government from imposing a state religion; and section 117 
provides for the rights of citizens from one state to not be subject to any disability or discrimination in another 
state that would not apply in that other state.  Some very real components of our Constitution protect human 
rights.   
Also, we have statutory acknowledgment of human rights; for example, the Racial Discrimination Act 1975, the 
Sex Discrimination Act 1984, the Disability Discrimination Act 1992 and the Human Rights and Equal 
Opportunity Commission Act 1986.  In addition, each of the states has equal opportunity legislation, which 
proscribes particular forms of discrimination in connection with matters including race, marital status, gender 
and sexual preference.  We have a Constitution that protects human rights and we have statutory law.   
I remind the house of the High Court’s role in its recognition of human rights.  There was a period in the 1990s 
in which it made several decisions referred to as implied rights.  The High Court considered that the reference to 
liberal democracy in the preamble to our Constitution implied that we should have human rights embedded.  
Therefore, it made consequential decisions on, for example, the Dietrich case in 1992, which extended the 
concept of the constitutional right to a fair trial, and the Capital Television and Theophanous cases, also of 1992, 
which saw the qualified introduction of a common law right of free speech within Australia.  I repeat that these 
are implied rights.   
Also from a common law perspective, individual rights and traditions that have been developed by the common 
law include the cardinal presumption of innocence afforded to all citizens; rejection of illegally obtained 
evidence; the inadmissibility of confessions obtained through duress and coercion; the rights of the accused to 
remain silent; protection against self-incriminating evidence; the exclusion of evidence that is not relevant; and 
the exclusion of hearsay evidence.  The belief that there is no recognition of human rights in common law is ill-
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founded.  There is definitely recognition of our human rights in common law, statutory law and constitutional 
law.   
In addition, Australia is signatory to a number of international obligations, including the United Nations 
Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, the 
International Convention on the Elimination of All Forms of Racial Discrimination, the Convention on the 
Elimination of All Forms of Discrimination against Women and the Convention on the Rights of the Child.  
Australia is a signatory to all those conventions through the external affairs powers contained in section 51 of the 
federal Constitution.  Also, the High Court decision in the Koowarta and Franklin River cases of 1982 and 1983 
respectively have dramatically increased the scope of Australia’s international obligations.  Koowarta, for 
example, upheld the right of the Australian government to use its Racial Discrimination Act.   
My point is, and this is not one-upmanship, that the opposition is very conscious of the necessity to uphold 
human rights and to recognise those rights.  We feel that sufficient rights are embedded within the Constitution 
and that this legislation does not impinge upon those civil liberties and human rights.  It has been suggested that 
perhaps we are going down the path of Nazism and apartheid-led South Africa.  I do not believe there is merit in 
that argument, and that is the reason we are supporting this bill.   
Hon George Cash made an eloquent speech in the second reading debate about the separation of powers.  In the 
eighteenth and nineteenth centuries there were a number of political theorists, such as Locke and Montesquieu.  
Montesquieu’s contribution to the debate was the separation of powers.  The separation of powers theory clearly 
stated that there needed to be clarity between the legislative branch, the executive branch and the judicial branch.  
Hon George Cash mentioned that within Australia we have a blurring of the powers between the executive and 
legislative branches because ministers are part of the legislative branch.  There are ministers in this house, and 
some would ask how can they adequately check and scrutinise their own legislation.  There is a blurring from 
that perspective.  Despite Montesquieu’s strict terminology, we do not have as much clarity in the separation of 
powers as does, perhaps, the United States.  Frankly, that is a moot point because there are numerous checks and 
balances within the system of government that ensure that our human rights and civil liberties are upheld.  
Hon George Cash made a significant contribution to the debate, and that led us to question clause 20, which I 
will refer to in a moment.   
Hon Giz Watson said that comments I made during the second reading debate suggested that we were petrified 
and hiding under our beds.  I articulated how I felt from a personal perspective about the impact terrorism has 
had on me.  I said also that I was confident in suggesting that a large number of Australians and citizens in the 
free world felt similarly.  Following my contribution to the second reading debate, I logged onto the Internet and 
viewed some polling sites containing dozens of polls on terrorism.  I will not bore the chamber by going through 
them all, but I will refer to a couple of them.  A Newspoll conducted on 10 September 2002 asked respondents 
whether they felt safer or less safe since September 11 last year.  A total of 11 per cent of respondents felt safer 
and 35 per cent felt less safe.  When asked whether they personally believed Australia had become more of a 
target or less of a target for acts of terrorism since September 11, 62 per cent of respondents said Australia was 
more of a target and 10 per cent believed Australia was less of a target.  A Newspoll conducted on 23 October 
2002 asked respondents whether following the bomb blasts in Bali they were now more concerned about the 
possible risk of a terrorism attack in Australia, less concerned or whether it had made no difference.  The results 
were that 66 per cent of respondents felt more concerned and two per cent felt less concerned.  A Newspoll on 
21 April 2004 asked respondents whether they agreed or disagreed that a major terrorism attack on Australia was 
inevitable or bound to happen before long.  The total number of respondents who agreed was 68 per cent and the 
total number who disagreed was 25 per cent.  Finally, a Roy Morgan poll conducted in October 2005 asked 
respondents what they thought was the most important problem facing the world today.  The total number of 
respondents who replied that it was terrorism, wars, security and safety was 52 per cent; economic issues, 16 per 
cent; environmental issues, 12 per cent; energy crisis, depletion of fossil fuels and petrol prices, two per cent; 
health issues, two per cent; social issues, three per cent; government and human issues, two per cent; and other, 
eight per cent.  The reason I have read those results is to show that what I articulated in my second reading 
contribution is viewed sympathetically by a large proportion of the population.  Members will find that this 
legislation is not out of step with what most people in the community feel. 

The opposition was mindful of the very real necessity to maintain the separation of powers.  Therefore, we 
suggested some amendments to the government legislation and were delighted that it took them on board.  In 
particular, clauses 7 and 8 replace a minister with a judge to ensure the separation of powers.  At clause 21, 
regarding the reporting of a commissioner’s warrant, the time in which the minister must table a report before 
Parliament has been reduced from six months to 60 days.  At clause 30, the annual report about covert search 
warrants has been defined more narrowly from “as near as practicable” to “within 30 days”.  Importantly, the 
opposition dug in its heels over clause 20.  A significant improvement was made to this clause due to the efforts 
of the opposition.  Whereas previously there was ambiguity regarding the right of appeal against a 
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commissioner’s warrant, the right of appeal after the expiration of a commissioner’s warrant is now enshrined in 
legislation.  This significant improvement in the bill is entirely due to the efforts of the opposition. 

In conclusion, the fact that the government has introduced this bill in the first place is unfortunate.  It is a 
recognition of the modern and real world in which we live; it is a world in which terrorism is an unwelcome and 
yet increasingly prevalent component.  That the government has introduced this bill in no way diminishes the 
existence of human rights.  It is not the beginning of the end for all we hold dear in our liberal and democratic 
state and nation, and it certainly does not signal the introduction of arbitrary power.  In particular, amendments 
introduced by the opposition that I have previously mentioned have reinforced the existence of the separation of 
powers in relation to implementation of this legislation.  God willing, we will never have to exercise the powers 
provided in this bill.  However, we may, and it is for this reason that the opposition supports the bill. 

HON GIZ WATSON (North Metropolitan) [10.24 am]:  The Greens (WA) will continue to oppose this bill, as 
we have done from the outset.  We will not support the third reading.  I say again that we consistently abhor acts 
of violence, whether they are perpetrated by so-called terrorists or by anybody else for that matter.  At least the 
Greens are consistent in their attitude to acts of violence.  We are the only political party that has non-violence as 
one of its fundamental tenets.  It would be refreshing if other political parties adopted a consistent attitude to acts 
of violence.  There is no doubt that there has been a change of mood in the general population and there is no 
doubt that the steady campaign to generate a climate of fear among the public has had its effect, which is 
reflected in the opinion polls.  However, that does not mean that that fear is based in reality.  I will not revisit my 
contribution to the second reading debate about the analysis of what the threat of domestic acts of terrorism is to 
Australia.  I am quite happy to remind members that if they want a balanced view on that kind of analysis, they 
must read more than The West Australian and watch more than just commercial television.  They might like to 
read some of the papers produced by institutions such as the Australian National University, from which I quoted 
in the second reading debate. 

Amendments were made to this bill during its passage through the Council, amendments which we supported 
because they knocked off some of the worst edges of the legislation.  We acknowledge that after some vigorous 
debate we addressed the issue of the courts having some ability to enforce the operation of warrants, although it 
has not gone far enough.  Indeed, we sought to delete clause 20 altogether.   

I reiterate that this bill is unnecessary.  In the context of legislation that is drafted for Western Australia, the 
government has not presented either to Parliament or to the public any intelligence that indicates Western 
Australians are at risk of an act of terrorism.  Nothing has been placed before this Parliament to indicate that.  
We have relied on broad allegations that people are afraid and that this legislation will make them feel better.  
That sums up this bill and why the public comments on this bill are all about cynical, hairy-chested posturing.  It 
means that the Premier will be able to get a juicy headline so that everybody can sleep comfortably at Christmas 
time.  It is cynical and it is again being played by both major parties at the state and territory levels and federal 
levels. 
The government has not made a case for the urgency of this legislation.  Nothing placed before us in this debate 
indicates why this bill must be pushed through before Christmas.  We will debate a similar piece of legislation 
next year as a consequence of the Council of Australian Governments agreement that the Premier has so rapidly 
agreed to.  If we are to debate issues of terrorism legislation, we should at least deal with them all at once rather 
than push this bill through before Christmas. 

Existing legislative provisions in this state are quite adequate to deal with the issues that this bill contemplates.  
The Corruption and Crime Commission Act has powers for covert search warrants; it enables covert surveillance 
and covert operations to be conducted.  This bill recreates those powers, but it allows those procedures to be 
conducted by members of the Police Service once a warrant is issued.  The Australian Security Intelligence 
Organisation operates in this state and has similar powers.  ASIO is the appropriate agency to deal with matters 
of national threats of terrorism acts.  Throughout the second reading debate we consistently challenged whether 
the police already had sufficient powers.  We understand that the police have powers to use lethal force, to direct 
people and to deal with threats that endanger life.  Those are all matters for which this bill apparently is seeking 
to provide extraordinary powers.   

The most offensive part of the bill that remains is that it will create an ambiguous role for judges.  In response to 
the question about whether the role given to judges will be administrative or judicial, the minister said it was 
both.  We know that judges have not had time to fully consider the bill, as was witnessed by the letter from the 
Acting Chief Justice that was tabled.  This bill will introduce a new type of warrant which is issued solely by the 
Commissioner of Police and which can be active for at least 24 hours before it is necessary for a judge to 
approve it.  That type of warrant is in no way similar to current warrants, which are issued by judicial approval 
and, hence, maintain the separation of powers.  This bill will introduce the ability for the police commissioner, 
deputy commissioners and assistant commissioners to issue these warrants without judicial approval, given that 
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it might take up to 24 hours to find a judge.  The government has not made the case that there is any difficulty in 
locating a Supreme Court judge to issue such a warrant.  A 24-hour roster is in place, and no doubt that roster 
would ensure that a judge could be found in the case of an emergency.  This bill is very much about what was 
described in one of the papers I quoted as functional creep.  It will result in the gradual erosion of the structures 
that separate the police from the judiciary and the executive from judicial oversight.  We must remember that all 
the powers that were introduced in Germany during the period of Nazism, which, I note, Hon Peter Collier 
referred to, were introduced under a legitimate process of the Parliament.  It is a shameful day when the Western 
Australian Parliament allows yet another aspect of the protection of civil liberties to be eroded.   

Reference was also made to the need for members to think of the people who were killed in London and Madrid.  
I am sure that all members do think about those people and are equally disgusted, horrified and saddened by that 
loss of life.  Of course, no doubt we are equally concerned about the loss of more than 30 000 innocent civilians 
in Iraq.  The strong antiterrorism laws that exist in the United Kingdom did nothing to prevent the London 
railway and bus bombings.  We are kidding ourselves if we think we can legislate away terrorist acts.  The only 
way that terrorist acts will be prevented is for justice to prevail and for people to be turned away from acts of 
terrorism.  In our view, that will not happen until there is justice in the Middle East and in Iraq.   

Finally, to ensure that some balance is restored to the state’s legislation, it is essential that there is an act for a 
bill of human rights.  I have flagged that the Greens (WA) intend to pursue such a bill of rights and we will do 
that vigorously next year.  It is a sad day when a state Labor government that claims to have some interest in 
rights introduces this type of legislation.  I am not surprised that the opposition supports it.  However, it is deeply 
disappointing that the Labor state and territory governments around Australia are capitulating to fearmongering 
and the politicising of very serious matters.  It will be the continuing role of the Greens to oppose these types of 
laws whenever they are introduced.   

Question put and a division taken with the following result - 

Ayes (27) 

Hon Matt Benson-Lidholm Hon Kate Doust Hon Ray Halligan Hon Ljiljanna Ravlich 
Hon George Cash Hon Sue Ellery Hon Barry House Hon Barbara Scott 
Hon Vincent Catania Hon Adele Farina Hon Sheila Mills Hon Sally Talbot 
Hon Kim Chance Hon Anthony Fels Hon Norman Moore Hon Donna Taylor 
Hon Peter Collier Hon Jon Ford Hon Helen Morton Hon Ken Travers 
Hon Murray Criddle Hon Graham Giffard Hon Simon O’Brien Hon Ed Dermer (Teller) 
Hon Bruce Donaldson Hon Nigel Hallett Hon Louise Pratt  

 

Noes (2) 

 Hon Giz Watson  Hon Paul Llewellyn (Teller)  

Question thus passed. 

Bill read a third time and returned to the Assembly with amendments.   
 


